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By: Melinda Sue Coburn, EA  20/20 Tax Resolution, Inc.

Earlier this year IRS commissioner Dough Shulman
announced a three part plan that would help struggling
taxpayers with back tax issues and streamline the resolution
process. The IRS Fresh Start Initiative outlines provisions
to increase the lien filing threshold, ease the process of
obtaining a lien withdrawal, and streamline the Offer in
Compromise program. The second component of the
initiative digs into the treatment of tax debt and its impact
on a taxpayer’s credit score.

First, it is essential to distinguish the difference between a
lien withdrawal and a lien release. The IRS will grant a
release within 30 days of satisfaction of a tax liability
through either full payment or case resolution (ex: OIC or
statute expiration). Though the lien is “released”, it may
remain on public record unless a withdrawal is both
requested and obtained. Conversely, a withdrawal of a
federal tax lien does not eliminate the debt, but removes the
notice from public record which would raise the taxpayer’s
credit score.

FEDERAL  UPDATES

Traditionally a withdrawal of a federal tax lien would be granted to
a narrow window of taxpayers. Under the Fresh Start Initiative the
IRS opens eligibility for a withdrawal to certain taxpayers after
entering into a Direct Debit Installment Agreement (DDIA). To be
eligible for this benefit a taxpayer’s liability would need to be less
than $25,000, the taxpayer must be in current compliance with all
filing requirements, and must have made three consecutive
payments toward the liability while in the DDIA.

Some practitioners have questioned why the IRS would allow such
leniency prior to case resolution or full payment on the liability. It is
important to note that the IRS can and will step in to re-file the
federal tax lien if payment obligations are not maintained after the
conditional withdrawal is granted. In addition to re-filing the tax lien
the taxpayer would become ineligible for any future withdrawal
options.

Defaulting on an installment agreement may carry more risk than in
the past when considering potential consequences. However, for the
taxpayer who is confidently maintaining compliance and the
obligations set forth in the DDIA a withdrawal through the Fresh
Start Initiative may be an excellent resolution ultimately improving
the taxpayer’s credit score.

IRS Cuts Red Tape on Federal Tax Lien Withdrawals

If you are in the business of dispensing marijuana
according to the United States Office of Homeland Security
you are selling an illegal drug not a medicine like many
individual states believe. Nevertheless Internal Revenue
Code IRC 280(E) states that the expenses associated with
selling illegal drugs are not deductible from revenue when
calculating federal income for federal income tax purposes.
This means that the usual and customary business expenses
associated with your business model cannot be deducted on
your federal income tax return, be it a 1040 Schedule C,
1120, 1120S, or 1065 form, etc.

IRC 280(E) clear stipulates, “No deduction or credit shall
be allowed for any amount paid or incurred during the
taxable year in carrying on any trade or business if such
trade or business (or the activities which comprise such
trade or business) consists of trafficking in controlled
substances (within the meaning of schedule I and II of the
Controlled Substances Act) which is prohibited by Federal
law or the law of any State in which such trade or business
is conducted.”

As I write this one large California dispensary has been
issued a Statutory Notices of Deficiency from the IRS in
excess of one million dollars. Others are sure to follow and
perhaps bankruptcy to ensue. Here in Colorado or any state
in which marijuana is considered a medicine if you are
capable of staying compliant with the state statutes
regarding the matter and wish to stay compliant with the
IRS it is my personal opinion that you should report all
revenue derived from selling marijuana to the IRS as
income and pay federal income tax on all revenue. Also be

sure to pay federal employment tax for your employees (IRS Forms
941, 940, 945) but do NOT deduct the employment tax liability as an
expense at the federal level. It too is not a deductible expense.
Report NO EXPENSES WHATSOEVER $0.00.

It is widely believed, perhaps wrongly so, that legitimate
dispensaries should be safe passing costs on to customers provided
local authorities are successful in weeding out (as it were) non-
compliant dispensaries and creating a level playing field in the local
communities. In the states where marijuana dispensing is a legal
activity at the state level I am currently of the opinion, perhaps
wrongly so, that business expenses associated with selling
marijuana would be deductible on the state income tax return for the
states in which the business operates. This is relatively new territory
though so anyone with more insight is welcome to accordingly
respond. If I were to sign a tax return of this nature I would start by
asking the state department of revenue in which the business
operates to provide direction on the matter from their perspective.

What I do know as a matter of fact is that engaging a strategy of
cost segregation specifically separating out the peripheral or indirect
costs of selling marijuana from the direct costs of selling marijuana
and claiming those indirect costs to be deductible at the federal level
is a violation of IRC 280(E). Don’t do it.
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